
GENERAL CONTRACTUAL PRINCIPLES 

What Does a Contract Do for You? 

A contract is basically an agreement between two or 
more parties about something. It doesn't have to be 
complicated or difficult to understand, but you do 
have 'to be aware of what has to and can potentially 
go into any contract or agreement you might enter. 

The benefits of drawing up and negotiating a 
contract are many: . 

• Written contracts help avoid misunderstandings. 
If agreements are verbal, you are at much 
greater risk that the other party will think he or: 
she has agreed to something completely different 
than you, or will not think he or she has agreed 
to anything at all. 

• Written contracts help both parties clarify their 
relationship, by defining the rights and 
responsibilities of all parties involved. The very 
process of drafting a contract helps the parties 
focus on all aspects of the relationship, which 
means fewer details will get overlooked. 

• It is much easier to ensure the other party lives 
up to the terms of the agreement when there is 
a signed legal contract binding him or her to do 
so. 

• A contract is an artist's best way to ensure his 
or her interests are protected. Artists' 
professional practices are subject to all manner 
of laws governing their practice: assigning 
copyright, paying or charging taxes, signing 
leases, signing contracts with dealers, and signing 
eJ:Chibition contracts, to name a few examples. It 

. is to the advantage of every artist to learn what 
legal solutions are available to them. 

There are four main components to any contract or 
agreement: 

I. An offer is made to do or refroin from doing 
. something: For example; an offer to buy a painting for 
$X amount, or an offer to commission an artwork 
for $X amount. Be careful of any conditions that 
may come with an offer...; such as an offer for a . 

commission for $X based on whether the collector 
likes the piece upon completion - as the collector is 
then not legally bound to pay the artist if he or she 
decides that he or she does not like the finished 
work. 

Sometimes the perso.n receiving the offer will 
make a counter-offer. Normally a counter-offer 
terminates the. original offer but this is not always 
.the case. If the dealings of the parties suggest that 
the original offer was to remain open, the person 
receiving the original offer may still be able to accept 
it if the counter-offer is rejected. For example, if a 

. collector offers to buy an artist's work for $1,000, 
that artist can make a counter-offer to sell the work 
to the ~ollector for $1,200. Ifthe collector refuses 
and tells the artist he or she will not increase the 
price, this could be considered a renewal of the 
original offer and the artist could accept it. 

2. An acceptance of the offer is made. An 
acceptance must always be communicated to the 
person who has made the offer. Once an acceptance 
has been made, the offer cannot be witkafawn. 

3. There must be some consideration to make the 
contraa binding. Consideration usually involves the 
exchange of promises, although it can arise from the 
eXchange of acts or the exchange of acts for 
promises. Most of the agreements made by artists 
involve a promise to create and sell a work in 
consideration of a promise of payment for the work. 
For example, an artist agrees to exhibit certain 

. works in an exhibition and the gallery agrees to pay 
that artist a fee of $X amount. The consideration for 
the artist's promise to exhibit the works is the 
gallery's promise to pay the exhibition fee. Other 
consideration given by the gallery may include 
shipping and installing the work. 

4. Contraa law requires that the 'offer and 
acceptance must be made with an 'intention to contraa'. 
If this intention is not present, any agreement that 
results from the offer may not be enforceable. It is 
especially important for both parties to declare that 
their agreement is legally binding when the 
agreement is cOhtained in letters of agreement, as 
there may be some question as to whether the 
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parties actually intended to make an agreement or 
were still in the proces~ of negotiation. 

A contract can also be binding and enforceable 
if it is under seal whether or not there is any 
consideration. This is because courts regard the 
sealing of a contract (i.e. "signed, sealed and 
delivered") as evidence of the parties' intention to 
create a binding legal relationship. 

Written vs. Verbal Contracts 
Although verbal agreements containing the four 
components mentioned above are normally binding, 
this is not always the case. Certain types of 
agreements must be in writing to be legally valid. For 
example, under the Copyright Act, an assignment or 
grant of copyright is invalid unless it is in writing. 
However, asst<i.ted above, there is much greater · 
room for misunderstanding with a verbal contract. 

Letters of agreement (basically an exchange of 
letters"that contain an offer, acceptance, 
consideration and "intention) can be considered a 
valid contract depending on the intention of the 
~rties. In other words, letters of agreement need to 
contain a provision stating that they will legally bind 
bOth parties. While less formal than a contract. they 
are no less legally binding when they include this 
statement. 

NOTE: For any contract or letters of agreement to · 

be valid, all copies. must be signed by all the parties. 
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TIPS FOR DRAFTING, & NEGOTIATING CONTRACTS 

Tips for Negotiating a Contract 

The process of negotiation doesn't have to be 
adversarial or intimidating. Basically. it is a process of 
give and take. Understanding this from the start 
helps avoid a lot of aggravation in the process. Here 
are some tips to make it easier: 

• Accept from the start that you are' not going to 
agree on every point. In order to negotiate a fair 
contract, both parties must be willing to 
compromise somewhat. 

• There will be terms that are non-negotiable. 
Decide what they are for you. and be prepared 
to walk away from the negotiations should the 
other party, not agree. 

• Also be prepared to say what terms you will or 
will not agree to with regard to the terms the 
other party considers non-negotiable. Artists 
should be aware that the other party may try to 
include language defining rights for him or herself 
or additional duties for the artist, or the other 
party may try to delete language unfavourable to 
him or herself. It is up to the artist to decide 
whether any suggested changes are fair or 
reasonable. 

• Keep notes on meetings and telephone calls. and 
records of all correspondence for reference. 

• Work out all the details of the contract - think 
about everything involved in the transaction that 
needs to go into the contract. Try to anticipate 
p~oblem areas that may arise later on. 

• Put it in writing! We can't emphasize enough the 
value of a written contract. 

• Be aware of signing anything prematurely. 
without ensuring you know and understand what 
you are signing. Never sign any contract you are 
not fully in agreement with. 

Tips for Drafting a Contract 

No matter how complex the nature of the 
J agreement, contracts are definitely a case in which 

you should mean what you say. and therefore you 
need to say ,what you mean. Below are some general 
guidelines to follow: -

• . Be brief. but ensure all the terms are covered in 
the contract. Make sure everything pertaining to 
'an agreement is in the contract, not ina separate 
letter or another agreement. If necessary. ensure 
that all relevant information is attached to the 
contract as a schedule at the end. 

• Us~ plain. simple language. clear punctuation. and 
short sentences. 

• Be specific in your use of terminology - where 
necessary. define the terms at the beginning of 
the contract. 

• Avoid words like .. whereas .... aforementioned ... 
"notwithstanding" and other legalese terms that 
tend to make understanding 'the contract 
difficult. 

• Each item being negotiated should be in a 
separate clause. Organize the contract by 
headings and number ~ch clause and sub-clause 
so that the different items are easier to 
reference. 

• Do draft versions. Ensure all the revisions are 
,included in the final version and it has been 
proofread carefully - preferably by someone 
who is familiar with artists' contracts - before 
signing. 

• When signing the agreement, be sure that you 
and the other party initial every page where 
changes have been made. 

MAVMAO - INTRODUCTIO~~ 8 



A LIST OFGENERAL CONTRACTUAL PROVISIONS 

Most contracts contain a series of standard terms (also referred to as articles, provisions or clauses) to deal 
with issues that arise in all contractual relationships. Below is a selection of these standard terms, followed by 
notes explaining-their relevance. These terms are normally found at the end of the contract, under a section 
entitled General Provisions. FoUowing this section, we nave included several standard terms of particular 
importance to artists. We encourage artists to take note of these terms below and to indude them, as 
appropriate, in any contract they negotiate. NOTE: For specific provisions and notes/commentary 
pertaining to different types of contracts· you may wish to enter into, please -refer to the 
appropriate publication in this series. . . 

I. Amendments 
1.1 Amendments to this Agreement shall be in writing and signed by the parties. 

2. Arbitration 
2.1 Any disputes arising from this Agreement shall be settled by arbitration. This arbitration shall be governed 

by the laws of the Province of Ontario under the Arbitration Act. 1991. One arbitrator shall be appointed 
to preside at this arbitration and shall be mutually consented-toby both parties. -Each party shall pay an 
equal share of the cost of the arbitration. . 

3. Default and Cure 
3.1 No party shall be in · breach of this Agreement unless given written notice by the other party stating the 

nature of the breach and the party receiving notice has failed to cure the default within thirty (30) days of 
receipt of the notice. 

4. Dispute Resolution 
-4.1 The parties agree to use their best efforts to settle any disagreements as to the meaning of this 

Agreement. If the parties are unable to settle a dispute within days, they agree, subject to this 
Agreement, to mediation using a single mediator acceptable to both parties. whose name is as follows 
_____________ ,. The cost of the mediation shall be borne equally by both parties. 

4.2 If the mediation is unsuccessful, the disagreement will be subject to arbitration pursuant to the Arbitration 
Act. 1991. The mutually agreed ,upon arbitrator shall be _______ ......:.... _______ _ 
The cost of arbitration shall be borne equally by both parties . 

. ' [Or ahernatively: 

4.2 If the mediation is unsuccessfUl. on aggrieved party ~hall be free to seek such redre~s as may be obtained in on 
. action or application to a court of competent jurisdiction.1 

5. Entire Agreement 
5.1 This Agreement constitutes the entire agreement between the parties and supersedes all prior 

negotiations and understandings. The parties further agree that there are no representations or 
warranties, collateral agreements or conditions which affect this Agreement other than as expressed 
herein. 

6. Force Majeure 
6.1 If any party is unable to comply with the provisions of this Agreement for reasons beyond that party's 

control, this Agreement shall not terminate. but shall remain suspended from the time the cause first 
became operative until such time as the ca~se ceases to operate. If this pe!iod exceeds six (6) months 
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from the date the cause began, either party may terminate this Agreement by giving thirty (30) days' 
notice, in writing, to the other party. 

7. Further Assurances 
7.1 Each of the parties shall, if required by the other party, do such further acts and execute such further 

documents as shall be reasonably required to fully perform and carry out the terms of this Agreement. 

8. Headings 
8.1 The headings contained in this Agreement do not affect its interpretation. 

9. Independent Contractor Status 
9.1 The parties are acting as independent contractors under this Agreement. The parties are not engaged in a 

joint venture or partnership. 

10. Interpretation and Validity < 

10.1 The interpretation and validity of this Agreement shall be governed by the laws of the Province of Ontario 
and the parties agree to .submit to the exclusive jurisdiction ~f the courts of Ontario. 

1 I. No Assignment 
I 1.1 ·Neither party shall assign its rights under this Agreement without the prior written consent of the other 

party. However, the Artist retains the right to assign monies due to the Artist under this Agreement and 
to assign the copyright in the Artist's Work without the consent of the other party. 

12. Notice 
12.1 Any notice required under this Agreement shall be in writing and shall be. delivered to the parties at the 

above-noted addresses. Notice given by hand shall be deemed to be given on the date of delivery. Notice 
given by mail shall be by prepaid registered mail and shall be deemed to be given on the fourth day after 
posting. 

13. Severability 
13.1 · If any· provision of this Agreement is held to be invalid,illegal or unenforceable, the validity, legality or 

enforceability of the remaining provisions shall in no way be affected or impaired. 

14. Successors and Assigns 
. 14.1 This Agreement shall enure to the benefit of and bind the respective executors, administrators, heirs, 

successors and assigns of the parties. 

1 S. Termination 
15.1 Either party may terminate this Agreement by giving thirty (30) days' notice, in writing to the other party. 

16. Time 
16.1 Time is of the essence of this Agreement. 

17. Waiver 
17.1 No waiver by one party to a breach of this Agreement by the other party shall take effect or be binding 

upon the other party unless in writing. Unless otherwise agreed, a waiver shall not affect the rights of 
either party with respect to any other breach. All rights and remedies of the Artist are cumulative and 
may be exercised independently or in combination. . . 
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NOTES ON GENERAL PROVISIONS 

I. Amendments 
For the sake of certainty and to avoid disputes, all 
amendments should be in writing. When an agreement 
is being negotiated, minor amendments can be made by 
striking out any inapplicable words and initialling the 
deletions. If the changes are significant, it is preferable 
to have the agreement, or that part of it needing 
rewording, retyped. An amendment made after the 
contract has been signed should take the form of an 
amending agreement 

This Amending Agreement doted the __ day of 
_____ ....... 20 __ made between 
_______ (the '''ttist'J and. 
_______ (the «insert name/title'J. 

Whereas the patties entered into a _____ _ 
agreement dated the __ day of __ '--_ ...... 
20 __ and 

Whereas the patties wish to amend attide _ of the 
Agreement 

In consideration of Two Dollars ($2) and other good 
and·valuable consideration, the patties agree to amend 
the contma as foliows: 

Delete Paragraph 3 and substitute the following: 

[Indude your new provision 1 
Doted at __ this _ day of _____ ...J 

20_. 

Signature of Artist 

Signature of Patron 

Note that the new agreement also requires some form 
of consideration. Here the stipulated consideration is 
$2. 

2. Arbitration 
This article requires the parties to submit any disputes 
to arbitration. This article refers to the Ontario 
Arbitration Act, 1991. However, the arbitration act of the 
province in which the ' parties reside should be used. It is 
important that the parties bear the cost of the 
arbitration equally. If this sentence is deleted, the 

arbitrator will have the power to award costs against 
the unsuccessful party., 

3. Default and Cure 
This article is intended to provide a party with a degree 
of immunity if he or she breaches the agreement. 
Without this article, the innocent party would have the 
right to immediately bring the contract to an end. The 
article requires the innocent party to give notice of the . 
breach to the defaulting party who then has a grace 
period in which to cure the default. 

4. Dispute Resolution 
This article is an alternative to the standard arbitration 
clause~ It permits the parties to resort to mediation; if 
the mediation is unsuccessful, the parties have the right 
to either'arbitrate or sue. Both parties are 
recommended ,to name the mediatOr and/or arbitrator 
when signing the original contract. Again, this article 
refers to the Ontario Arbitration Act, 1991. However, 
the arbitration act of the province in which the parties 
reside should be used. 

5. Entire Agreement 
This article prevents a party from daiming that the 
written agreement does not accurately set out the 
entire agreement. The reference to representations, 
warranties and conditions is intended to prevent a party 
from claiming that there are any additional (oral) 
promises made by a contracting party that could serve 
as the baSis for a claim against that party or as the basis 

, for the aggrieved party choosing to end the contract. 

6. Force Majeure 
This standard clause is useful in anticipating the 
unforeseen~ The phrase "for reasons beyond that 
party's control" is used instead of "strikes, floods, acts 
of God ... etc.", because it is more succinct and more 
encompassing of future calamities. ' 

·7. Further Assurances 
This article is intended to secure the continued . 
cooperation of the parties where something may still 
need to be done after the ma:jor actions required by the 
contract have been completed; For example. A and B 
collaborate on an artwork and agree that A wi" 
administer the copyright. In so dOing, A may need to 
have B sign documents required by third parties. This 
article requires B to do so. 
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NOTES ON GENERAL PROVISIONS 

8. Headings 
This artide is an interpretative aid which directs the 
courts to not consider the headings in construing the 
contract. 

9. Independent Contractor Status 
This artide is intended to clarify the nature of the 
relationship between the parties. The term 
'independent contractors' is used to establish that one 
party is not the employer or partner of the other. If the 
parties were found to be in either of these 
relationships, consequences could arise with respect to 

the taxation of the parties' income and expenses, and 
one party might find him or herself saddled with duties 
or liabilities that he or she is not prepared to accept. 

10. Interpretation and Validity 
. Thisartide stipUlates the law that is to be applied if the 
parties end up in court. Note that the artide requires 
the parties to submit to the exclusive jurisdiction of a 
particular court. This means that if the Artist resides in 
Ontario and contracts with someone in British 
Columbia, if the parties submit to the exdusive 
jurisdiction of the Ontario courts, a lawsuit can only be 
brOUght in Ontario. If this article were deleted, the 
Artist might be required to sue in B.C. The advantage of 
this dause is that the Artist can sue at lesser expense in 
his or her own province and then enforce the judgment 
in B.C., as if it were the judgment of a B.C. court. This is 
because legislation enacted in all provinces (except 
Quebec) entides a person to enforce a judgment 
obtained in that person's province of residence against 
the defendant in the defendant's province of residence, 
or any other province or territory in which the 
defendant has assets. 

I I. No Assignment 
This artide is inserted to prevent the contracting 
parties from transferring their rights under the contract 
to third parties. Note that the dause says nothing about 
the transfer of the parties' obligations. This is because in 
common law, parties are not permitted to transfer their 
obligations to third parties, particularly where the skill 
or knowledge of a contracting party is a material 
ingredient of the contract. Therefore should the Artist 
wish to employ the services of a third party in 
producing the work- e.g., the services of an assistant 
where the Artist, a printmaker, does not make his or 

her own prints - the contract should contain language 
permitting the 'contraCting out' of such servkes. 

12. Notice 
This clause is intended to state precisely how any notiCE 
required under the Agreement is to be given. The 
deeming provision precisely fixes the time at which 
notice is given. 

13. Severability 
This article is intended to permit a court to uphold a 
contract even if part of it is invalid. In the past, courts 
would strike down entire agreements even if only one 
part of the contract was deemed invalid. 

14. Successors. and Assigns 
This article binds the parties' successors to the 
contract. Successors include a party's estate, heirs and 
anyone else who steps into the party's shoes. 

15. Termination 
This article requires that one party give notice to the 
other of its intention to terminate the contract. In many 
of the contracts included in this publication, the 
termination provision contains terms specific to the 
type of relationship being defined within an agreement. 

16. Time 
This article is intended to ensure prompt performance 
of the conp-act. Without it, the courts could imply a 
reasonable time for performance and give a grace 
period to the non-performing party where that party 
was required to act within a stipufated time period. 

i7. Waiver 
This article is intended to .limit the ability of a non
performing party to claim that the other party has 
waived his or her right to have the contract performed 
in the manner called for by the Agreement. It is also 
intended to prevent any issue as to whether the 
remedies to which a party may be entitled are 
alternative or cumulative. The article states that a party 
is entitled to any and all remedies the law or the 
contract affords. 
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A LIST OF ART-SPECIFIC CONTRACTUAL PROVISIONS 

Each contract will have terms specific to the type of agreement it is (Le. the Exhibition Loan Agreement will have 
clauses on the artwork to be loaned, artist fees, etc.) The following are clauses ~at are common in contracts 
used between artists and those with whom they do business: 

I. Artistic Control 
Artistic control is the right to develop the Work of Art as the Artist considers artistically necessarY; at all 
times this right is retained by the Artist. 

2. Copyright 
The parties agree that the Artist is the owner of the copyright in all Works of Art created by the Artist 
and all works incidental to the creation of the Artist's Work. 

3. Exploitation of Copyright 
Upon giving seven (7) days' notice to the owner of the Work, the Artist shall. have access to the Work for 
the purpose of exploiting the copyright to the Work. 

4. Incapacity 
If the Artist dies or is unable to complete the Work of Art for any reason, the Artist or their personal 
representative shall retain all unfinished Works of the Artist. . 

5. Moral Rights 
The Artist retains all moral rights in the Work including the right to claim or disclaim authorship of the 
Work and to prevent persons from altering the Work in any way. No alteration to the Work shall be 
made without first securing the Artist's written consent. 

6. Notice of Agreement 
A party who sells or otherwise disposes of (an interest in) the Artist's Work agrees to give notice of the 
terms of this Agreement to any third party purchaser; donee, lessee, or other person obtaining an interest 

. in, or dealing with, the Work. 
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NOTES ON THE ART-SPECIFIC PROVISIONS , 

I. Artistic Control 
,It may be difficult to' obtain agreement to this clause, 
especially in relation to commissioned works of art. 
However, artistic control is so important that some 
artists choose to live in poverty rather than renounce 
control. If at all poSSible, artistic control should 
remain with the Artist. 

It is wise to distinguish, particularly in cases of 
artistic control (and other terms that may require 
consent of both parties) between two commonly used 
expressions: "Consent shall not be unreasonably 
withheld," and "Consent may be arbitrarily withheld." 

The difference between these two terms is 
significant. The former allows the court to apply a 
standard of reasonableness to the refusal of consent, 
which may not favour the Artist. Therefore it is wise 
to avoid this term. It is far better to negotiate for the 
s,econd term - under this term the party is not 
required to give consent and may capriciously refuse , 
to give it. Use of the second term would allow the 
other party to consult with the Artist but ensures the 
Artist has final say - something that could be very 
important to the Artist where the matter at hand is a 
question of artistic judgment. 

2. Copyright 
This is not a standard clause in all cases. It is 
CARFAC's position that the Artist should always 
retain copyright to the Work of Art and all work 
incidental to the creation of the Artist's Work. ' 
However, the Copyright Act provides that in certain ' 
instances - such as where the Artist is an employee; 
or an engraving, photograph or a portrait is 
commissioned; or the Work is prepared under the 
direction and control of the Crown - the Artist does 
not retain the copyright unless the Agreement so 
provides. 

The Artist should always attempt to negotiate 
an agreement, preferably in writing, stating that he or 
she retains the copyright or, at very least, that the 
Artist and the other contracting party together own 
the copyright. , 

There are two forms of ownership applicable to 
copyright, both of which are derived ,from the law of 
real property: joint tenancy or tenancy-in-common. In ' 
the case of joint tenancy, each joint tenant owns an 
indivisible interest in the entire property subject to a 
right of survivorship. Joint tenants cannot sell the . 
property unless they all agree. The right of 

survivorship means that upon the death of an owner, 
the surviving owner obtains full ownershfp 9f the 
copyright. T enants-in-common each have an 
ownership interest which is not extinguished upon 
death. Consequendy, the owner may bequeath ,his or 

, her rights in the copyright to his or her heirs. 
Ownership in common is no'rmally undivided. This 
means that each owner has an equal right to exploit 
~e property (including the right to sell) without the 
consent of the other owner. 

The Copyright Act does not deal direcdy with the 
form of ownership where two or more persons co
own a copyright. As a result, it is extremely important 
to set out the type and extent of the ownership 
interest that each co-owner wiil have if the copyright 
is to be held by more than one person. It is especially 
impo~nt to state whether the parties intend to hold 
a right of survivorship. In the absence of such 
language, a court may infer that the parties intended 
to hold the property as tenants-in-common even if 
they are described as joint owners, particularly where 

, one of the owners is a corporation or such an 
interpretation is required to give business sense to 
the parties' Agreement. Conversely, a court may find 
a right of survivorship 'where the Agreement is silent 
if the surrounding facts suggest that this is what was 
intended. More generally, the failure to adequately 
describe in writing the parties' ownership may result 
in a court. not giving effect to the actual intentions of 

,the parties. 
Joint ownership of copyright can be problematic 

if the Artist's co-owner is not a person. For example, 
in a joint ownership agreement between the Crown 
(or a corporation) and an Artist, the Artist's heirs will 
not benefit from the copyright because the Crown 
(or corporation) will always be the survivor. But joint 
ownership is better than no owtiership since some 
rights are bettet than no rights. 

Ownership should be undivided. This means 
that both co;.owners have an equal right to exploit 
the copyright. For more on this issue, see the Arti$f.S' 
Collaboration Agreement folio in this publication series. 

The type of ownership, whether ownership is 
divided or undivided, and the percentage share ,of 
each owner should always be specified in the 
Agreem~nt. Ownership could be expressed as 
follows: ' 

MAVMAO -INTRODUCTION 14 



NOTES ON THE ART-SPECIFIC PROVISIONS 

AB and C.O. agree that they shall each own an 
undivided interest in the copyr!ght in the Work as 
[tenants-in-common without a right ofsurvivorship1 or 
Ooint tenants with a right of survivorship 1 in the 
following shares: 

AB. 50% 
C.O. 50% 

Copyright Notice 
The Artist is well advised to place a copyright notice 
on all his or her Works of Art. Although notice is 
not required in Canada and is no longer necessary in 
order for works to have copyright protection in the 
United States, the absence of notice will affect the 
amount of damages that can be obtained in an action 
for copyright infringement in the U.S. Notice is still 
required in those countries adhering only to the 
Universal Copyright Convention: Because the Artist will 
not always know which works will eventually go to 
the ~nited States or to countries adhering only to the 
Universal Copyright Convention, all Works should bear . 
this notice. 

Notice of copyright ownership in the United 
States consists of the Artist's name, the date of 
. creation and the copyright symbol: 

© Jane Artist, 2003 

The notice can be placed anywhere on the 
work. For example, it can be placed' on the back of a 
painting or photograph. What is important is that it is 
visible on a reasonable inspection of the Work. 

3. Exploitation of Copyright 
This clause attempts to force an owner of the Work , 
to give the Artist access 'to the Work. It is not 
standard and may be contentious, but CARFAC 
questions the value of retaining a copyright if it cannot 
be used. 

This clause would be most useful where the 
contracting parties are an Artist and a Patron and 
where the Work of Art will be placed on the patron's 
premises. Although this type of clause is legally valid, 
there are problems with it. If the Work is sold and 
moved to a new location, the new owner would not 
be bound by the ' terms of the prior agreement and 
would therefore not be required to grant access to 
the Artist. Nor would access need to be given if the 
Work is bought by one person and subsequently' 

given to another. The difficulty results from a 
principle of contract law which states that two parties 
to a contract cannot bind a third party who' is not a 
party to the contract. 

, To avoid this problem the Artist may wi~h to 
outline in the contract that the Work not be sold or 
given as a gift. But such a clause is extremely 
problematiC: if the owner of the Work is restricted 
from transferring it, he or she will not be able to gain 
from any increase in the Work's value. As well, the 
Artist would be giving up any chance of resale 
royalties. Consequently, the Artist must decide 
whether or not a restriction of this type is desirable 
in a specific contractual situation. 

4. Incapacity 
This standard clause reads in favour of the Artist. 
However, it may not be possible to convince a party 
to sign an Agreement containing this clause. It would 
mean, for example, that in the case of a privately 
commissioned work, the commissioner would receive 
nothing even though he or she may have paid as much 
as two-thirds of the Work's price. Of course, if a 
party is willing to agree to such a clause, there is no 
reason why the Artist's estate should not have the 
benefit of the Artist's unfinished Work. 

s. Moral Rights 
Under the Copyright Act, moral rights - sometimes 
referred to as droit moral- are the right to claim 

. authorship of the Work and the right to "restrain 
distortion, mutilation or other modification in the 

,Work which would be prejudicial to [the Artis(s1 
honour or reputation". Moral rights subsist for the 
same term as the copyright in the Work. They can be 
bequeathed on death together with or independently 
of the copyright. 

. Although moral rights have been little tested in 
the courts, this clause is included to emphasize that 
moral rights exist and to deter persons from altering 
the Work without the Artist's consent. 

6. Notice of Agreement 
This clause is intended to operate in tandem with a 
resale royalty clause. It is intended to force the owner 
of the Work to notify third party transferees of the 
terms of the Agreement in order to attempt to bind 
the tranSferee to the ~eement. ' . 
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